Septenber 17, 1993
VI A FAX AND NAI L

M. Desnmond J. Byrne
Chai r per son

Commpon Cause Hawai

1109 Bethel Street, Suite 419
Honol ul u, Hawaii 96813

Dear M. Byrne:
Re: Judicial Council Nom nees for State Ethics Conmm ssion

This is in response to your letter to Governor John Wi hee
dated June 16, 1993, a copy of which you sent to the Ofice of
Information Practices ("OP") by telefax. In your letter, anong
ot her things, you requested the O P to render an advi sory opinion
concerning the disclosure of the identities of the two
i ndi vi dual s nom nated by the Judicial Council of the State of
Hawaii ("Judicial Council") to fill vacancies on the State Ethics
Comm ssion ("Comm ssion"). The Governor nust, when appointing an
i ndi vidual to a vacancy on the Ethics Conm ssion, choose one of
the two nom nees nominated by the Judicial Council.?

| SSUES PRESENTED

|. VWiether, under the UniformInformati on Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Judi ci al Council is an "agency."

1. Wether, under the U PA the nanes of two individuals
nom nat ed by the Judicial Council, one of which is appointed by
the Governor, to fill vacancies on the Conm ssion nust be nmade
avai l abl e for public inspection and copyi ng, upon request, before
the Governor's final appointnent of one of the nom nees to the

'The issue of hol dover nenbers of the Ethics Commission is
outside the scope of the QP s jurisdiction and, thus, we do not
address that issue in this opinion. See letter from Charleen M
Ai na, Deputy Attorney Ceneral, to Governor John Wai hee (June 13,
1990) (hol dover nenbers of Ethics Conm ssion).
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Conmi ssi on.

BRI EF ANSWERS

. Yes. The Judicial Council performs in an advisory
capacity to the Judiciary. Consequently, the Judicial Counci
does not function in an adjudicatory role and, instead, perforns
an executive or adm nistrative function of the courts. Because
the U PA s definition of the term "agency" only excludes the
"nonadm ni strative functions of the courts of this State," see
Haw. Rev. Stat. 092F-3 ( Supp. 1992), we conclude that the
Judicial Council is an "agency," and that its records are subject
to the provisions of the U PA

1. Yes. Qur exam nation of the Ul PA exceptions to
requi red agency di sclosure does not reveal any applicable
exceptions which would permt the Judicial Council to wthhold
public access to the list of nomnees to fill Comm ssion
vacanci es. Specifically, although an individual has a
significant privacy interest in nomnations for appointnment to a
gover nment position under section 92F-14(b)(4), Hawaii Revi sed
Statutes, we believe that the disclosure of the nom nees
identities would shed significant |ight upon the end product of
an advi sory agency's deliberations and, thus, would open up the
"deci sions and action[s] of governnent agencies" in accordance
with the general principles of the UPA  See Haw Rev. Stat.
092F-2 ( Supp. 1992). Also, the disclosure of the nom nees
identities before the Governor's final appointnment would permt
menbers of the public to evaluate the two individuals nom nated
by the Judicial Council.

Further, because the Hawaii Constitution states that nenbers
of the Comm ssion are to be selected "in a nmanner which assures
their independence and inpartiality," see Haw. Const. art. XV,
we believe that the disclosure of the nom nees' identities would
shed |ight upon the actions of the judicial and executive
branches of governnent and the entire sel ection process, and
woul d ensure that the nom nees have been sel ected and appoi nted
in accordance with the mandate of article XIV of the Hawaii
Constitution. Therefore, in our opinion, the public interest in
di scl osure outwei ghs the privacy interests of the nom nees, and
the di scl osure of the nom nees' identities would not result in a
clearly unwarranted invasion of personal privacy under section
92F-13(1), Hawaii Revised Statutes. Haw. Rev. Stat. U92F-14(a)
(Supp. 1992).
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Turning to the UPA s "frustration of a legitimte
government function" exception which applies to certain inter-
agency and intra-agency nenoranda protected under the common | aw
"del i berative process privilege," we note that the deliberative
process privilege "nust be construed as narrowy as is consistent
with efficient government operation.” Arny Tinmes Publishing Co.
v. Dep't of Air Force, --- F.2d --- (1993 W 291449) (D.C. Qr
Aug. 6, 1993). Further, federal courts have enphasi zed t hat
"[d]isclosure, not secrecy, is the dom nant objective" in
applying public records laws. Dep't of Air Force v. Rose, 425
U S. 352, 361, 96 S.Ct. 1592, 1599 (1976).

Applying the deliberative process privilege's two-part test
to the present situation, we note that the |ist of nom nees may
be "predecisional" because it was received by the Governor before

his selection of an individual to fill the Conm ssion's vacancy.
However, we doubt that the list can be considered

"deliberative." The list nmerely identifies the two individuals

nom nat ed by the Judicial Council, and does not contain any other

informati on which would reveal the "give and take" of an agency's
consul tative process.

Further, because this selection process was designed to
pronote the bal ance of power between the judicial, executive, and
| egi slative branches of governnment, we believe it is inportant to
note that the list represents the final decision, and not the

opi nion or recomendation, of the Judicial Council. W also find
it significant that the Governor is statutorily required to
sel ect one of the nomnees fromthis list when filling a

Comm ssi on vacancy. Thus, in our opinion, one of the primary
pur poses of the deliberative process privilege, protecting the
opi ni ons and recomrendati ons of subordinates to superiors in the
deci si on- maki ng process, would not be served by using the
privilege as the basis for nondi sclosure of the |ist.

Finally, we do not believe that the disclosure of the |ist
woul d i npede or chill the candid and free exchange of ideas and
opi nions of the Judicial Council nmenbers. Thus, in our opinion,
the policies underlying the deliberative process privilege would
not be pronoted by w thhol ding access to the l[ist. Consequently,
based upon the reasons expressed, we are of the opinion that the
U PA s "frustration of a legitimte governnent function”
exception does not protect the Iist frompublic inspection and
copyi ng upon request.

FACTS

OP Op. Ltr. No. 93-13
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Article XIV of the Constitution of the State of Hawaii
requi res the establishnent of a code of ethics applicable to
| egi sl ators and executive branch enpl oyees, and provides that the
code of ethics shall be adm nistered by the Comm ssion. The
Comm ssion, placed wwthin the Ofice of the Legislative Auditor
for adm ni strative purposes, admnisters and enforces this code

of ethics. |Issues concerning possible violations of the State
Et hi cs Code are resolved by the Comm ssion through advi sory
opi nions and hearings. |In addition, the Comm ssion adm nisters

the financial and gift disclosure requirenents applicable to
public officers and enpl oyees, and al so oversees the State's
| obbyi sts |l aw, chapter 97, Hawaii Revised Stat utes.

In accordance with section 84-21, Hawaii Revi sed Stat utes,
the five original nmenbers of the Conm ssion were appoi nted by the
Governor froma list of ten individuals nom nated by the Judici al
Council. Under section 84-21, Hawaii Revised Statutes, "the term
of each nenber shall be four years, provided that of the five
menbers initially appointed two nmenbers shall hold office for two
years, two nenbers shall hold office for three years and one

menber shall hold office for four years.” As for vacancies
occurring on the Comm ssion, "the judicial council shall nom nate
for gubernatorial appointnment two persons for any vacancy." Haw.

Rev. Stat. [084-21 (1985). 2 The Hawaii Constitution prohibits
Comm ssi on nmenbers fromtaking an active part in political
managenent or in political canpaigns. |In addition, "[e]thics
commi ssioners shall be selected in a manner which assures their
i ndependence and inpartiality.” Haw. Const. art. XIV.

Section 601-4, Hawaii Revised Statutes, explains the
functions and responsibilities of the Judicial Council?:

’Legi sl ati ve approval of the Governor's appointee to the
Comm ssion i s not required.

%Rule 4 of the Hawaii Rules of Suprenme Court which al so
provi des for the appointnment to and the functions of the Judici al
Council, contains information simlar to that found in section
601-4, Hawaii Revised Statutes:

Rule 4. JUDI Cl AL COUNCI L

(a) Appointnent. There shall be a
judicial council consisting of the chief
justice and not nore than 15 ot her nenbers

OP Op. Ltr. No. 93-13
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B01-4 Judicial council. The suprene
court shall provide for the appointnment of a
judicial council which shall serve in an
advi sory capacity only. The judicial counci
shal | give continuing consideration to the
adm nistration of justice in the courts of
the State. It shall nake reports and
recommendations biennially to the suprene
court and al so whenever deened advi sabl e by
the court. The chief justice shall be a
menber and chai rman of the judicial council.

The suprenme court shall appoint, fromtine
to time, such nunmber of other nenbers as it
deens necessary to be fairly representative,
but not to exceed fifteen, whose terns shal
be in accordance with the rules of the
suprene court. The nmenbers of the judicial
council shall include |Iaynen as well as
judges and | awers. The nenbers of the
judicial council shall receive no
conpensation for their service but they shal
be rei nbursed for their traveling and ot her
expenses incidental to attending neetings.

Haw. Rev. Stat. [0601-4 (1985).

The O P has been infornmed by the Judiciary that when a

(..continued)
appoi nted by this court, each of whom shal
serve for a termof 3 years. Any vacancy
shall be filled by the court for the
unexpired term The nmenbership shall be
fairly representative, including |aynmen as
wel | as judges and | awyers.

(b) Functions. The council shall serve
in an advisory capacity only, shall give
continuing consideration to the
adm nistration of justice in the courts of
the state, and shall make reports and
recomendations biennially to this court and
al so whenever deened advi sable by this court.

Haw. Sup. C&G. R 4.
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vacancy on the Comm ssion occurs, the Judicial Council wll
prepare a news release informng the public that the Conm ssion
has a vacancy for which the Judicial Council will be accepting
applications. Wen the applications are received by the Judici al
Council, they are photocopied and provided to all nmenbers of the
Judicial Council. If there is a |large nunber of applicants, the
Judi cial Council nmay conduct an initial vote to narrow the |ist
of applicants. Fromthis initial voting, a list of finalists is
conpiled and a subcomm ttee of Judicial Council nenbers
interviews each of the finalists. After the subcommttee
conpletes all of the interviews, the Judicial Council wll vote
on the list of finalists. On occasion, the subconmttee wll
send its recommendations along with the ballot to the Judici al
Council nmenbers. The two individuals receiving the highest
nunber of votes will be placed on the Judicial Council's |ist of
nom nees, which is transmtted to the Governor, along with their
resunes.

The term of one of the nmenbers of the Conmm ssion,
Laurie A Loom s, ended on June 30, 1993. Common Cause Hawai i
believes that the nanmes of the two individuals nomnated to fil
this vacancy by the Judicial Council should be nmade public "as
soon as they are transmtted to the Governor so that the public
has an opportunity to nake comrents before the vacancy is filled
by the Governor." Letter from Desnond J. Byrne, Common Cause
Hawai i, to Governor John WAi hee (June 16, 1993). As part of its
letter to Governor John Wai hee, Commpbn Cause Hawaii has requested
an advisory opinion fromthe OP concerning the public's right to
i nspect and copy the list containing the nanes of the two
i ndi vi dual s nom nated by the Judicial Council to fill the vacancy
on the Conmm ssi on.

DI SCUSSI ON
WHETHER THE JUDI CI AL COUNCI L IS AN " AGENCY"

The provisions of the U PA govern the inspection and copyi ng
of government records. The U PA defines a "governnent record" as
"information nmai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.
092F-3 ( Supp. 1992). Under the U PA, the term "agency" is
defined as:

[Alny unit of governnent in this State, any
county, or any conbination of counties,
departnent; institution; board; comm ssion
district; council; bureau; office; governing
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authority, other instrunentality of state or
county governnent; or corporation or other
establ i shment owned, operated, or managed by or on
behal f of this State or any county, but does not

i ncl ude the nonadm ni strative functions of the
courts of this State.

Haw. Rev. Stat. 092F-3 ( Supp. 1992) (enphases added).

Al t hough the U PA definition of "agency" clearly applies to
"council[s],"” we nust also determ ne that the Judicial Counci
perfornms sonme adm nistrative functions rather than solely
nonadm ni strative functions of the Judiciary before we can apply
the provisions of the U PA to the records of the Judiciary
Counci | .

I n previous advisory opinions, we have addressed the issue
of adm nistrative and nonadm ni strative records of the Judiciary.
Specifically, in OP Opinion Letter No. 92-3 (March 19, 1992),

the O P found that the Judicial Selection Conm ssion ("JSC")
performed executive and adm nistrative duties for the Judiciary
rat her than adjudicatory duties. Consequently, we found the JSC
to be an "agency" as that termis defined under section 92F-3,
Hawai i Revised Statutes, and we opined that its records are
subject to the provisions of the U PA In that opinion, however,
we found that the disclosure of the JSC s |ist of judicial

nom nees submtted to the Governor was governed by rul es adopted
by the JSC pursuant to an express provision in the Hawaii
Constitution del egating rul e-making authority to the JSC. *

‘Article VI, section 4 of the State Constitution expressly
provides that the "deliberations of the [JSC] shall be
confidential" and that the JSC has the authority "to promul gate
rul es which shall have the force and effect of law" Rule 7 of
the Judicial Selection Comm ssion of Hawaii Rul es provides that
"all [JSC] records, proceedings and busi ness, including the nanes
of all proposed nom nees and the nanmes of nom nees forwarded to
the appointing authority, shall be confidential." Thus, Rule 7
is a rule "adopted pursuant to an express constitutional grant of
rul emaki ng power that ha[s] the force and effect of Taw," see QP
Op. Ltr. No. 92-3 at 3 (March 19, 1992), (enphasis in original),
and under section 92F-13(4), Hawaii Revised Statutes, the JSC s
list of nomnees for judicial vacancies are governnent records
protected fromdi sclosure by State | aw.
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The Council, like the JSC, does not perform adjudicatory
functions, but instead, "serve[s] in an advisory capacity" to the
courts of the State. Haw. Rev. Stat. [601-4 (1985). Thus, in
our opinion, the Council perforns essentially an adm nistrative
function and, therefore, it is an "agency" within the neani ng of
section 92F-3, Hawaii Revised Statutes.

The Ul PA generally states that records mai ntained by an
agency are presuned public unless excepted from di scl osure by one
of the five U PA exceptions provided in section 92F-13, Hawai i
Revi sed Statutes. See Haw. Rev. Stat. [092F-11(b) ( Supp. 1992).

I n exam ning these five U PA exceptions, we note that only two
of the exceptions arguably apply to the facts presented and thus,
requi re cl oser exam nati on.

1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

Section 92F-13(1), Hawaii Revised Statutes, permts an
agency to withhold information that would, if disclosed,
"constitute a clearly unwarranted invasi on of personal privacy."

This provision is further clarified in section 92F- 14(a), Hawaili
Revi sed Statutes, which provides that "[d]isclosure of a
government record shall not constitute a clearly unwarranted
i nvasi on of personal privacy if the public interest in disclosure
out wei ghs the privacy interests of the individual."®> See also
Haw. Rev. Stat. 092F-2 ( Supp. 1992). Unless an individual's

privacy interest is "significant," "a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarranted i nvasi on of personal privacy." S. Conf. Comm Rep.

No. 235, 14th Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988);
H Conf. Comm Rep. No. 112-88, 14th Leg., 1988 Reg. Sess., Haw.
HJ. 817, 818 (1988). Exanples of information in which an

i ndi vidual has a significant privacy interest are provided in
section 92F-14(b), Hawaii Revised Statutes. Anong the exanples
given are "[i]nformation in an agency's personnel file, or
application, nom nations, recomendations, or proposals for

°In several previous advisory opinions, we have stated that
the "public interest” to be considered is the "disclosure of
official information that sheds |ight on an agency's performance
of its statutory purpose” and "information which sheds |ight upon
t he conduct of governnent officials." OP Op. Ltr. No. 93-1
(April 8, 1993) at 8. See also OP Op. Ltr. No. 92-17 (Sept. 2,
1992); O P Op. Ltr. No. 91-19 (Cct. 18, 1991); and O P Op. Ltr.
No. 93-5 (June 7, 1993).
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public enpl oynent or appointnent to a governnental position."

Haw. Rev. Stat. 0U92F-14(b)(4) ( Supp. 1992) (enphases added).
However, this privacy interest nust still be bal anced agai nst the
public interest in the disclosure of this information.

In OP Opinion Letter No. 91-8 (June 24, 1991), we found
that, under the U PA, the privacy interests of unsuccessful
applicants for appointnent to various State boards and
comm ssi ons outwei ghed the public interest in disclosure. 1In
appoi nting individuals to boards and comm ssions, the Governor
reviews all applications submtted by nenbers of the public,

nom nates an individual to fill a vacancy, and with the consent
of the Senate, appoints one individual to the vacancy. W found
that applicants not nomnated to fill a vacancy have a

significant privacy interest in their application for a position
on a board or conm ssion, and that the disclosure of these
unsuccessful applicants' identities would not shed significant

i ght upon the actions of the Governor in selecting the

appoi ntee. Thus, we could find no public interest in the

di scl osure of this informati on and concl uded that such a

di scl osure woul d constitute a "clearly unwarranted invasion of
privacy" under section 92F-13(1), Hawaii Revi sed Statutes.

However, in OP Opinion Letter No. 91-8, we found that the
identity and certain other information about the successful
applicant, the Governor's nom nee, "would shed |ight upon the
oper ati ons of governnent boards and conm ssions, and al so upon
the Governor's and the Senate's role in selecting board and
conmmi ssion nenbers on the public's behalf.” QP Op. Ltr. No 91-8
at 5. Further, we stated that "the public has an interest in the
application and nom nation records concerning a nom nee that
woul d reveal the conposition, conduct, and potential conflicts of
interest of board and comm ssion nmenbers whom t he Gover nor
appoints with the Senate's approval.” 1d. W concluded under
the U PA's balancing test that the public interest in disclosure
of the nomnee's identity and qualifications outweighed the
nom nee's privacy interest and, therefore, disclosure would not
constitute a clearly unwarranted invasion of privacy.

We believe that the present situation concerning the
identities of the Judicial Council's nom nees for the Conm ssion
is anal ogous to the situation involving the successful applicants
who are nom nated to boards and comm ssions by the Governor in
OP Opinion Letter No. 91-8. Like the Governor, who nust review
all of the applications for boards and comm ssions, the Judicial
Council reviews all applications and resunmes submtted by the
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public for a Comm ssion vacancy. Further, the Judicial Council's
sel ection of two nom nees, |ike the Governor's selection of a
nomnee in OP Opinion Letter No. 91-8, represents the Judici al
Council's final decision in nomnating individuals to be selected
by the Governor. Thus, there is a strong public interest in the
di scl osure of the names of the nom nees because it would shed
significant light upon the "decisions and actions of governnment
agenci es" and thereby pronote one of the core policies underlying
the U PA. Haw. Rev. Stat. 092F-2 ( Supp. 1992).

In addition, there are other inportant public interests that
w Il be served by disclosing the Judicial Council's list of
nom nees for the Comm ssion. Although we recognize that of the
two nom nees selected by the Judicial Council, the Governor wll
only appoint one individual to fill the vacancy on the Conm ssion
and thus, one of the two individuals nust be an unsuccessf ul
nom nee, we believe that disclosure of the identities of both
nom nees woul d shed |ight upon the Judicial Council's and the
Governor's selection of individuals to fill vacancies on the
Comm ssion. W also note that, under section 601-4, Hawai i
Revi sed Statutes, the Judicial Council is an advisory agency and
that disclosure of the nom nees' identities would shed
substantial light on the end product of the Judicial Council's
del i berative process in selecting the nom nees.® Moreover,
di scl osure of the nom nees' identities before the Governor's
final appointnment would permt nmenbers of the public to eval uate
the two individuals nom nated by the Judicial Council.

In addition, article XIV of the Hawaii Constitution requires
t he nmenbers of the Conmi ssion to be selected "in a manner which
assures their independence and inpartiality.” Haw Const. art.
XI'V. The Conm ssion, placed under the |egislative branch of
governnment, is conposed of individuals who are nom nated by the
judicial branch and ultinmately appointed by the executive branch.
Accordingly, in our opinion, the disclosure of the identities of
t he individuals nom nated by the Judicial Council would shed

°Section 92F-2, Hawaii Revised Statutes, states that "it is
the policy of this State that the formati on and conduct of public
policy--the discussions, deliberations, decisions, and action of
gover nment agenci es--shall be conducted as openly as possible."
Haw. Rev. Stat. § 92F-2 (Supp. 1992) (enphases added).
Addi tionally, section 92F-12(a)(1), Hawaii Revi sed Statutes,
evi dences the strong public interest in the disclosure of final
agency deci si ons.
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i ght upon the actions of two co-equal branches of governnent and
the entire selection process, and would ensure that this

sel ection process is conducted in a manner which assures that the
Comm ssi on nmenbers are independent and inpartial.

Considering all of the public interests that would be
furthered by disclosure of the list, we believe that these
i nportant public interests outweigh the nom nees' significant
privacy interests. Thus, we conclude that the disclosure of the
nom nees' identities would not constitute a clearly unwarranted
i nvasi on of privacy under the U PA

Bef ore we can conclude that the nom nees' identities should
be made avail able for public inspection and copyi ng under the
U PA, we now turn to exanmine the UPA s "frustration of a
| egiti mate governnment function"” exception to determ ne whet her
this exception will permt the Judicial Council to w thhold the
list of nom nees from discl osure.

I11. FRUSTRATI ON OF A LEG TI MATE GOVERNMENT FUNCTI ON

Under section 92F-13(3), Hawaii Revised Statutes, agencies
are not required to disclose "[g]overnnent records that, by their
nature, nust be confidential in order for the governnent to avoid
the frustration of a legitimte governnent function.”™ In
previ ous advi sory opinions, based upon conpelling policy reasons,
the O P has found that this "frustration" exception can be
extended to certain inter-agency and intra-agency nenoranda
protected by the common | aw "del i berative process privilege."

See O P Opinion Letter No. 90-8 (Feb. 12, 1990) (drafts and staff
notes); OP Op. Ltr. No. 90-21 (June 20, 1990) (consultant's
report); OP Op. Ltr. No. 91-16 (Sept. 199, 1991) (draft master
plan); QP Op. Ltr. 92-27 (Dec. 30, 1992) (draft neeting

m nut es) .

To qualify for protection under the deliberative process
privilege, an inter-agency or intra-agency nmenorandum nust be
both "predecisional” and "deliberative.”" To be "predecisional,"
t he menmorandum nmust be "received by the decision nmaker on the
subj ect of the decision prior to the tinme the decision is nade."

NLRB v. Sears, Roebuck & Co., 421 U S. 132, 151 (1984). To be
"deli berative,”™ the nmenorandum nmust "reflect the give and take of
the consultative process" within or anong agencies. Schell wv.
United States Dep't of Health & Human Services, 843 F.2d 933, 940
(6th Cr. 1988).
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We have found, in our previous advisory opinions, that there
are various policy reasons underlying the "deliberative process
privilege." Specifically, in OP Op. Ltr. No. 90-8
(Feb. 12, 1990), we found that the disclosure of predecisional
and deliberative records "would frustrate agency deci si on-nmaki ng
functions, such as the resolution of issues and the fornulation
of policies.” Moreover, the "candid and free exchange of ideas
and opinions within and anong the agencies is essential to agency
deci sion-making and is less likely to occur when all nenoranda
for this purpose are subject to public disclosure.” 1d. at 5.

In addition, we note that the Freedomof Information Act CGuide &
Privacy Act Overview published by the Ofice of Informati on and
Privacy, U S. Departnent of Justice, lists three policy purposes
whi ch have been consistently held to constitute the bases for the
del i berative process privil ege:

(1) [T]o encourage open, frank discussions on natters
of policy between subordi nates and superiors; (2) to
protect against premature disclosure of proposed
policies before they are finally adopted; and (3) to
prot ect against public confusion that m ght result from
di scl osure of reasons and rationales that were not in
fact ultimately the grounds for an agency's action.

O fice of Information and Privacy, U S. Dep't of Justice, Freedom
of Information Act Guide & Privacy Act Overview 109 (1992).

The federal Freedomof Information Act, 5 U.S.C. [B52 (1988)
("FO A"), also contains an exenption for records protected by the
del i berative process privilege. See 5 U S.C. [B52(b)(5). The
federal courts have enphasi zed that the deliberative process
privilege "nmust be construed as narrowly as is consistent with
ef ficient governnent operation" because " [d]isclosure, not
secrecy, is the dom nant objective' of FOA s statutory schene.”

Arny Tinmes Publishing Co. v. Dep't of the Air Force,

--- F.2d ---, (1993 W. 291449) (D.C. CGr. Aug. 6, 1993), quoting,
Dep't of Air Force v. Rose, 425 U. S. 352, 361, 96 S. Ct. 1592,
1599 (1976).

Courts applying the deliberative process privilege have al so
stressed that the central inquiry is whether the docunent is so
candid or personal in nature that public disclosure would stifle
future honest and frank comruni cation. See Burke Energy Corp. v.
Depart ment of Energy, 583 F. Supp. 507 (D.C. Kan. 1984); Concrete
Const. Co. Inc. v. US. Departnent of Labor, 748 F. Supp. 562
(S.D. Onio 1990). The U S. Suprenme Court has stated that
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exanpl es of docunents protected by the deliberative process
privilege are predecisional drafts, opinions, recommendations, or
reports prepared in conjunction with an agency's deci sion-nmaki ng
process. N L.RB. v. Sears, Roebuck & Co., 421 U. S. 132, 150, 95
S. C. 1504, 1516 (1975). 1In addition, the deliberative process
privilege has been found to protect predecisional records
containing "views submtted by one agency to a second agency that
has final decisional authority."”™ Bureau of National Affairs v.
U.S. Departnent of Justice, 742 F.2d 1484, 1497 (D.C. Cr. 1984)
(enphasi s added).

Applying the two-part test for the deliberative process
privilege to the facts before us, we find that the list of the

two individuals nom nated by the Judicial Council is
"predecisional" because it is received by the Governor before his
selection of an individual to fill the Comm ssion's vacancy.

However, we doubt that the list can be characterized as
"del i berative" because the list nerely contains the nanes of the
two nom nees, and the Judicial Council does not express any
opi ni ons, reconmendati ons, or evaluations of the nom nees. Thus,
the list is primarily factual in nature and does not contain
information that would reveal the "give and take" of the

consul tative process.

Further, we note that the public policy reasons underlying
the deli berative process privilege would not be served by
protecting the list of nomnees. |In order to assure the
"I ndependence and inpartiality" of ethics conm ssioners in
accordance with article XIV of the Hawaii Constitution, the
sel ection process involves a bal ance of power between the three
separate but co-equal branches of governnment: the judicial
branch (Judicial Council), the executive branch (Governor), and
the |l egislative branch (Ethics Comm ssion). The list constitutes
the Judicial Council's final decision in the selection process,
and the Governor is required by law to sel ect one of these two
nom nees when filling a vacancy on the Conmm ssion. Accordingly,
we believe that the inportant policy reason of protecting the
opi nions or recommendations of a subordinate to a superior in the
deci si on- maki ng process woul d not be served by the nondi scl osure
of the lIist based upon the deliberative process privilege.

In addition, there is no evidence to indicate that the
di scl osure of the list would inpede or chill the candid and free
exchange of ideas and opi nions of the Judicial Council nenbers.
The list nmerely contains the nanmes of the two individuals
nom nat ed, and not the reasons for the nom nation nor the give
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and take which may have occurred during the Judicial Council's
sel ection process. Further, because the list nerely contains the
names of two individuals and not the reasons for the selection of
t hese two individuals by the Judicial Council, we do not believe
that the disclosure of the list would reveal the thoughts and
reasons of the Governor in his selection of one of the two

nom nees.

We also note that there is no evidence to suggest that
revealing the identities of the two nom nees woul d deter
qualified individuals fromapplying for vacancies on the
Comm ssion. Rather, a strong argunent can be nmade that the fact
that an individual has been selected as one of two nom nees to
t he Comm ssion woul d be construed by nost individuals and the
general community as an honor, and would not operate as a
deterrent to qualified applicants. Thus, disclosure of the
nom nees' identities before the Governor makes his appoi nt nent
woul d not frustrate the legitimte governnment function of
obtaining inpartial and qualified applicants for Conm ssion
vacanci es.

In addition, we recognize that the disclosure of the
nom nees' identities before the Governor selects an appoi ntee my
subj ect the Governor to | obbying efforts by the public, nedia,
and special interest groups. In OP Opinion Letter No. 89-9
(Nov. 20, 1989), we found that the disclosure of the identities
of | aw school adm ssions commttee nenbers "may cause sonme
persons connected with the Conmttee to attenpt to exert
influence." OP Op. Ltr. No. 89-9 at 11. However, we noted that
"Law School admi ssions professionals "~should not pursue any
activity that m ght conprom se or seemto conprom se their
integrity or that of the adm ssions process.'" OP Op. Ltr. No.
89-9 at 11, quoting Law School Adm ssions Council, Statenment of
Good Adm ssion Practices 3 (1989). Further, we found that
di scl osure of the commttee nenbers' identities would serve the
U PA' s underlying purpose by "[o0] pening up the governnent
processes to public scrutiny and participation . . . the only
vi abl e and reasonabl e nmet hod of protecting the public's
interest." Haw. Rev. Stat. 092F-2 ( Supp. 1992).

Al t hough the present situation is different factually from
that presented in OP Opinion Letter No. 89-9, we believe that
the i ssue of undue pressure or influence upon the decision-nmaking
authority can be anal ogized to our situation. W note that the
Hawaii Constitution requires nenbers of the Conm ssion to be
selected "in a manner which assures their independence and
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inpartiality.” Haw. Const. art. XIV. Thus, we believe that the
Governor must and will select the individual he believes is best
qualified to fill the Conm ssion vacancy, notw thstandi ng
possi bl e pressure fromoutside forces, thereby ensuring the
integrity of the selection process. Consequently, we believe
that there is insufficient evidence to suggest that the

di scl osure of the Judicial Council's nom nees for the Conm ssion
woul d result in the frustration of a legitinmate governnent
function by causing injury to the integrity of the decision-
maki ng process of the State's chief executive, the Governor.

In our opinion, the deliberative process privilege does not
operate to protect the Judicial Council's final list of nom nees
to the Comm ssion fromdisclosure and, therefore, the list is not
a governnent record that, by its nature, nust be confidential in
order to avoid the "frustration of a legitimte function."

CONCLUSI ON

The Judicial Council's list of two nom nees for each
Commi ssion vacancy is not protected by any of the U PA exceptions
to required agency disclosure. Specifically, the U PA s privacy
exception and the exception for records which would, if
di sclosed, result in a frustration of a legitimte governnent
function do not apply to permt the Judicial Council to wthhold
public access to the list. Consequently, we conclude that, under
the U PA the list of final nom nees to a Conm ssion vacancy mnust
be made avail able for public inspection and copyi ng upon request,
before the Governor appoints one of the nom nees to the
Comm ssi on.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM_: si
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C: The Honor abl e John Wi hee
Governor, State of Hawai i

Chi ef Justice Ronald Mon
Suprene Court of Hawai i

Janmes N. |shida, Esq.

Staff Attorney
Suprene Court of Hawai i
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